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United States Court of Appeals for the 
District of Columbia 


A Iii the District Court of the United States 
For the District of Columbia 

Xo. 35390 In Equity 

Edward B. McLean, Plaintiff, 


vs. 

The American Security and Trust Company, Executor 
and Trustee under the last will and testament of John 
R. McLean, deceased, Defendant. 

United States of America, 

District of Columbia. SS l 

BE IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
Citv of Washington in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Amended Petition 

Filed May 5-193S 

Til the District Court of the United States 
For the District of Columbia 

Equity 35,390 

Edward B. McLean, Plaintiff, 

v. 


The American Security and Trust Company. Executor 
and Trustee under the last will and statement of John 
R. McLean, deceased. 

Leave of Court having first been duly had and obtained, 
your petitioner, Julius I. Peyser, files this, his amended 
petition, and respectfully represents that: 



*J JULIITS I. PEYSER VS. AMERICAN SECURITY & TRUST CO. 

1. Tlie American Security and Trust Company and Ed¬ 
ward B. McLean were at the times hereinafter mentioned 
the duly appointed, qualified and acting trustees under the 
will of the late John R. McLean pursuant to the authority 
conferred upon them by said will and said order. The 
American Security and Trust Company is now the sole 
trustee, Edward McLean having resigned subsequent to 
the occurrence of the events hereinafter set forth. 

2. In January, 1931 and for many years prior thereto 
one of the assets of said estate consisted of the newspaper 
published in Washington, D. C. known as the Washington 
Post; said asset was of great value and had for many years 
been highly productive of revenue and income, but by rea¬ 
son of the depression, the resultant loss of revenue and the 
needs of the estate for liquid capital occasioned by other 
and less productive assets of said estate, said trustees had 
prior to January, 1931 concluded that it was to the best in¬ 
terests of their trust, that said Washington Post be sold 
and pursuant to said determination had for some time 

prior to January, 1931 negotiated unsuccessfully in 
2 an effort to effect its sale. 

3. In January, 1931 the said Edward McLean, as 
trustee engaged the services of your petitioner for the pur¬ 
pose of procuring a purchaser for said paper and under¬ 
took, as trustee, to pay to your petitioner in the event he 
procured a purchaser therefor on terms suitable and satis¬ 
factory to the trustees of said estate, a commission equal to 
five per cent on the first $100,000 of the purchase price and 
two and a half per cent on the remainder thereof. 

4. Your petitioner accepted said employment and then 
and there proceeded vigorously and actively to find a pur¬ 
chaser for said Washington Post. In the course of his 
activities as aforesaid, he was directed by Edward McLean 
to confer with the president of the American Security and 
Trust Company, his co-trustee concerning the possibility of 
effecting a sale and the compensation which McLean had 
agreed to pay your petitioner as aforesaid and as a result 
of said conversations with the president of the American 
Security and Trust Company, the co-trustee as aforesaid, 
said employment by McLean as trustee was ratified and the 
rate of compensation previously agreed upon between your 
petitioner and the said McLean as aforesaid, was approved 
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bv said American Security and Trust Company, as trustee. 

5. In the performance of his duties your petitioner ne¬ 
gotiated with many persons and spent long periods of time 
in so doing, all in an effort to stimulate the interest of pros¬ 
pective purchasers for said paper. Such negotiations were 
carried on with various groups both in Washington and 
elsewhere. From time to time in the course of said ne¬ 
gotiations, your petitioner received proposals in varying 
amounts from persons and groups whom he succeeded in 
interesting in the purchase of said paper and on each occa¬ 
sion transmitted such offers to the trustee and on such oc¬ 
casions conferred at great length with respect 
3 thereto with each and both of said trustees. 

6. As a result of all his efforts as aforesaid and 
the interminable negotiations which accompanied said ef¬ 
forts, your petitioner finally interested David Lawrence of 
the David Lawrence Publications, Inc., who after many con¬ 
ferences with your petitioner alone and with your peti¬ 
tioner and the trustees as aforesaid and after the submis¬ 
sion and rejection of two written offers, finally offered to 
pay the sum of $13,000,000 for said paper upon terms which 
the trustees agreed to accept if such offer was reduced to 
writing and signed by the offerer. 

7. On June 2, 1931 immediately subsequent to the tender 
and rejection of the second written proposal and as a di¬ 
rect result of the effort and procurement of your peti¬ 
tioner, the said David Lawrence prepared a new offer of 
$3,000,000 upon terms which were acceptable to the trus¬ 
tees. Said offer among other things contained the follow¬ 
ing provision: 

“No. 7. That your acceptance of this offer may be evi¬ 
denced by your signature affixed at the foot hereof imme¬ 
diately after the word accepted. Such acceptance, if made, 
will serve to convert this offer into an agreement of pur¬ 
chase and said subject to the approval of the court binding 
on your self and on the undersigned company and its cor¬ 
porate assignee.” 

8. On June 6, 1931 thereafter, the said Edward B. 
McLean and the American Security and Trust Company as 
trustee of the estate of John R. McLean, deceased, ac¬ 
cepted said offer by endorsing thereon the following: 
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“Accepted—signed Edward B. McLean 

Signed Corcoran Thom, President Trustees of the estate 
of John R. McLean, deceased.” 

9. Paragraph 4 of said accepted offer contained the fol¬ 
lowing provision: 

“That before the consummation of such sale the neces¬ 
sary steps will be taken by you, without cost to the under¬ 
signed company or its corporate assignee, to obtain if pos¬ 
sible the approval or ratification by the proper Court of 
the District of Columbia of the sale of such prop- 
4 erties to the undersigned company or its corporate 
assignee for the considerations herein named, and to 
pass to the purchaser the complete unencumbered title to 
all such properties. Similarly, you will, without cost to 
us, defend any and all proceedings or other efforts to in¬ 
validate, set aside or delay the sale of such properties to 
the undersigned company or its corporate assignee.” 

Accordingly, and in pursuance therewith, said trustee 
filed a petition in this court and in this cause, submitting 
the offer procured by this petitioner as aforesaid and stat¬ 
ing among other things: 

“... the offer herewith submitted has been the subject of 
much negotiation, as the result of which the proposed cash 
payment has been enlarged, the brokerage commission 
fixed and the security to be given for the deferred purchase 
money carefully considered by the Trustees and their coun¬ 
sel. For reasons which will be shown more fully at the 
hearing, the proposal of purchase is considered by the 
Trustee for the best interest of the estate, the life tenant 
and the ultimate beneficiaries and they accordinglv submit 
to the Court for approval.” 

The prayer of said petitioning trustees among other 
things prays that: 

“1. That after receiving the reports of the guardians ad 
litem of the minor children of Edward B. McLean, and 
after hearing and consideration the court may approve 
their acceptance of the offer of David Lawrence, Inc., for 
the purchase of the Washington Post and may authorize 
the consummation of the sale of said newspaper, its prop¬ 
erties and franchise, in such manner as the trustees and 
their counsel may claim for the best interest of the estate.” 

10. Thereafter, hearings were held on said petition on 
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June 15,17 and 26,1931 in the course of which various other 
offers were submitted for the consideration of the Court 
and Edward McLean assuming to act in his individual in¬ 
stead of his fiduciary capacity sought to withdraw the ap¬ 
proval and consent of the sale to David Lawrence, Inc. pre¬ 
viously given by him. Thereupon at the suggestion of the 
American Security and Trust Company further hearing on 
the trustees’ petition for approval as aforesaid was sus¬ 
pended without any disposition by the Court either then 
or thereafter of the prayer of the trustees for approval of 
the sale to David Lawrence, Inc. 

5 11. Your petitioner says that he well and truly 

performed all things required of him to be per¬ 
formed under and by virtue of his employment; that he 
procured a purchaser ready, willing and able to purchase 
said property and that the written offer made by such pur¬ 
chaser was in fact accepted as aforesaid and that the trus¬ 
tees in compliance with their acceptance of the terms of 
said offer undertook by appropriate proceedings to pro¬ 
cure the approval of the Court to the sale, which petition 
for approval was neither granted nor denied but suspended 
without disposition as aforesaid, and that as a consequence 
he was in nowise derelict in his duty but fully performed 
and completed in every respect all things required of him 
to be done; that his services on behalf of said trustees were 
of great value to said trust estate, and would have pro¬ 
duced revenue to the extent of approximately $2,200,000 in 
excess of the amount which was ultimately realized by the 
sale of said paper within approximately one and a half 
years thereafter, at which time said paper was sold by a 
receiver by this Court for the sum of $825,000. 

12. Your petitioner says that in good conscience and in 
equity he is entitled to reasonable and adequate compensa¬ 
tion for the services performed by him at the instance of 
the trustees and with their approval as aforesaid and of 
which services they fully and freely accepted the benefits, 
but that he has received no compensation whatsoever. 

13. Your petitioner erroneously believing, as is more 
fully hereinafter set forth, that the conduct and acts of the 
trustees in the proceedings brought by them for the ap¬ 
proval of the Lawrence contract constituted a breach of 
their agreement with him for commission and gave rise to 
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an action for damages for such breach cognizable only at 
law, diligently and conscientiously proceeded to pursue 
such assumed remedy, and in the course thereof did 

6 as follows: 

A. On November 25, 1931, your petitioner insti¬ 
tuted in this Court action at law No. 80549 against the 
American Security and Trust Company in its own proper 
person to recover damages in the sum of $100,000 for breach 
of contract. Said action, as is more fullv set forth in the 
Declaration filed therein, was predicated upon the alleged 
failure of the American Security and Trust Company to 
perform its obligation to plaintiff to “take all necessary 
steps to obtain if possible the approval of the Court of the 
offer procured by the plaintiff.” Said cause came for trial 
on June 28, 1933, and at the conclusion of plaintiff’s case, 
on motion of defendant, the Court directed a verdict in its 
favor; and on July 13, 1933 entered judgment thereon. 
Said judgment was affirmed by the Court of Appeals of the 
District of Columbia on June 18, 1934 ( 63 App. D. C. 239), 
the Court holding in substance that the defendant, the 
American Security and Trust Company, had not breached 
its contract with plaintiff, but that its co-trustee, Edward 
McLean, had committed an actionable breach of contract 
against the plaintiff. At the time of the filing of law cause 
No. 80549, as aforesaid, and ever since that time the said 
Edward McLean has been absent from the District of Co¬ 
lumbia and not amenable to process issued out of this 
Court. 

B. At the conclusion of the hearing in law No. 80549 in 
this Court, as aforesaid, plaintiff sought and was denied 
leave to file an amended petition incorporating a second 
count, alleging breach of contract against the American Se¬ 
curity and Trust Company. 

On August 15, 1933, petitioner instituted action at law 
No. 83072 in this Court against the American Security and 
Trust Company wherein he set forth in substance the alle¬ 
gations contained in the proposed amendment which 

7 the Court had declined to permit him to file in law 
cause No. 80549, as aforesaid. The disposition of 

law cause No. 83072 is more fullv hereinafter set forth in 
Paragraph D. 
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C. Upon the affirmance by the Court of Appeals of the 
judgment in case No. 80549, as aforesaid, to wit, on June 
22, 1934, your petitioner filed an action at law against Ed¬ 
ward B. McLean personally and individually in the Cir¬ 
cuit Court for Baltimore County, Maryland, by which ac¬ 
tion petitioner sought to recover damages against the said 
Edward B. McLean for an alleged breach of contract in 
withdrawing his consent to the Lawrence sale, as more 
fully set forth in the Declaration. Said cause was tried on 
February 21,1935, and resulted in a verdict and judgment 
for plaintiff in the sum of $87,500. On May 23, 1935, the 
Court of Appeals of Maryland reversed said judgment 
(169 Md. 1, 179 Atl. 58) and entered final judgment for 
the defendant, McLean. In its opinion the Court of Ap¬ 
peals held in effect that although McLean, in violation of 
his contract with plaintiff, had undertaken to withdraw his 
consent to the sale of the Washington Post, such attempted 
withdrawal was, as a matter of law, ineffectual and should 
have been disregarded by the Justice presiding in the Dis¬ 
trict Court for the District of Columbia at the hearing on 
the petition of the trustees for the approval of the Law¬ 
rence offer, as aforesaid; and that, as a consequence, the 
act of McLean, as aforesaid, did not constitute an action¬ 
able breach upon which plaintiff could recover damages. 

Thereupon plaintiff sought to reverse said judgment of 
the Court of Appeals by filing a petition for writ of cer¬ 
tiorari in the Supreme Court of the United States, which 
was denied on November 11, 1935 (296 U. S. 638). 

D. Adverting now to law No. 83072, which suit for dam¬ 
ages petitioner filed against the American Security and 

Trust Company immediately subsequent to the ren- 
8 dition of judgment against him in Law No. 80549, as 

aforesaid, petitioner avers that said cause came on 
for trial in April, 1937, and on April 20,1937 the Court di¬ 
rected a verdict for the defendant and entered judgment in 
favor of the American Security and Trust Company. 

14. Petitioner says that each and all of the foregoing ac¬ 
tions were at law and were, as has been averred, in each in¬ 
stance predicated upon an alleged breach of contract by 
the American Security and Trust Company and Edward 
McLean, each in their proper person and not in their rep¬ 
resentative capacities. Said actions were brought by your 
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petitioner in good faith and were by him diligently prose¬ 
cuted in an honest, but now judicially-determined, mis¬ 
taken belief that he was entitled to damages for breach of 
contract for depriving him of the agreed commission, as 
set forth in the application of the trustees for authority to 
consummate the Lawrence transaction. 

15. Petitioner says that he has no remedy at law and will 
be wholly without remedy and without any means of pro¬ 
curing any compensation for services rendered to the trus¬ 
tees, as aforesaid, to which he is in good conscience en¬ 
titled, save for the equitable relief which this Court, having 
exclusive and continuing jurisdiction of the trust estate, as 
aforesaid, alone can grant. 

WHEREFORE, your petitioner prays: 

1. That a hearing be held by this Honorable Court for 
the purpose of determining the amount of compensation to 
which your petitioner is justly and equitably entitled. 

2. That an order be entered fixing the amount found at 
such hearing and directing the trustee to pay such amount 
to your petitioner. 

3. For such further and other relief as may be deemed 
equitable and proper. 

9 JULIUS I PEYSER 

City of Washington 

District of Columbia ss .: 

Julius I. Peyser, being first duly sworn upon his oath de¬ 
poses and says that he is the petitioner herein, that he has 
read the foregoing amended petition and that the allega¬ 
tions and averments therein contained are true. 

JULIUS I PEYSER 

Sworn to before me, a Notary Public, and subscribed in 
my presence this 5th day of May, 1938 

ROBT A CISSEL 

(Seal) Notary Public 

IRWIN GEIGER 

Attorney for Petitioner, 

Julius I. Peyser. 
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Motion of American Security and Trust Company, Trustee , 

to Dismiss 

Filed May 13 1938 

• • # 

Now comes the defendant, American Security and Trust 
Company, Trustee under the will of John R. McLean, de¬ 
ceased, and moves the Court to strike out or dismiss the 
amended petition filed herein on or about May 5, 1938, by 
Julius I. Peyser for allowance of compensation. 

As grounds for said motion, the Trustee says: 

1. Peyser failed to obtain leave to intervene herein, as 
required by Law Rule 66, which applies to equity causes; 

2. Peyser is not entitled to intervene in this cause; 

3. Peyser’s remedy, if any, was by action at law against 
the Trust Company in its individual capacity, not as Trus¬ 
tee; 

4. In the actions at law described in the amended peti¬ 

tion, it was finally determined that Peyser was not 
10 entitled to the compensation claimed; 

5. It having been decided in those cases that he 
could not recover upon an alleged contract, Peyser can not 
recover on a quantum meruit because the amended petition 
does not show that the McLean trust estate derived any 
benefit from his alleged services: 

6. Peyser is guilty of laches and his remedy, if any, is 
barred by the statute of limitations. 

McKENNEY, FLANNERY & CRAIGHILL 
By G. B. Craighill 

Attorneys for Defendant , 
American Securitv and 

V 

Trust Company, Trustee. 

Decree Dismissing Amended Petition 

Filed June 20 1938 

• * # 

Upon consideration of the motion of the defendant, 
American Security and Trust Company, Trustee under the 
will of John R. McLean, deceased, to dismiss the amended 
petition filed in the above entitled cause on or about May 
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5, 1938, by Julius I. Peyser for allowance of compensation, 
it is by the Court this 2*0th day of June, 1938, 

ADJUDGED, ORDERED and DECREED that said mo¬ 
tion be and it is hereby granted upon the third, fourth, 
fifth and sixth grounds stated therein, and said amended 
petition is, therefore, hereby dismissed. 

JENNINGS BAILEY— 

Justice. 

Julius I. Peyser hereby notes an exception to the above 
ruling, which exception is allowed. Said Peyser also hereby 
notes an appeal in open Court from the foregoing decree 
and the undertaking on appeal is hereby fixed at $100, or a 
cash deposit of $50 in lieu thereof. 

JENNINGS BAILEY— 

Justice. 


11 Memorandum 

June 21, 1938. 

Bond ($100) on appeal approved and filed. 


Assignment of Errors 

Filed June 23 1938 

• * # 

Conies now Julius I. Peyser, petitioner herein, and for 
the assignment of errors upon which he relies in his appeal 
heretofore noted in the above entitled cause says that the 
Trial Court committed errors in the following particulars 
and respects, to wit: 

1. In granting the motion of the defendant to dismiss 
the amended petition filed in the above entitled cause on or 
about May 5, 1938 by Julius I. Peyser for determination 
and allowance of compensation. 

2. In ordering and causing the dismissal of said amended 
petition as set forth in its decree in this cause dated June 
20, 1938. 

3. In that by sustaining defendant’s motion to dismiss 
on the 4th ground assigned therein, among others, the Court 
in effect sustained a plea of res judicata, whereas no such 
plea was or could have been properly before it on defen¬ 
dant’s motion to dismiss. 
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4. In that by granting defendant’s motion to dismiss 
upon the 6th ground, among others, assigned therein, the 
Court in effect sustained the affirmative defense of laches, 
whereas no such defense was or could have been properly 
before it on defendant’s motion to dismiss. 

5. In that the Court should have overruled defendant’s 

motion to dismiss the amended petition of Julius I. 
12 Peyser for determination and allowance of compen¬ 
sation. 

IRWIN GEIGER 
Attorney for Julius I. Peyser 

Service of the assignment of errors on behalf of Julius 
I. Peyser in the above entitled cause is acknowledged this 
23rd day of June, 1938. 

G. B. CRAIGHILL 
Attorney for Defendant , 

American Security and Trust Company, 

Executor and Trustee of the Will of 
John R. McLean, deceased. 


Docket Entries 
# # # 

1931 June 15 Petition of trustees for instructions 

&c. & Exhibit filed 

” ” Joint report of Guardians ad litem ” 

” ” Joint Answer of Guardians ad litem ” 

” 17 Further hearing on Petition of Trus¬ 

tees for Instructions continued to June 
26", 1931, at 9:30 a. m. 

” ” 26 Petition of Guardian ad litem for com¬ 
pensation ” 

” ” 26 Proceedings had & testimony taken be¬ 
fore Adkins J. ” 

” 26 Compensation of Guardians ad litem 

fixed at $3000.00 ea. ” 

” ” 26 E. B. McLean withdrawal of approval 

of Sale of the “Post”. ” 

” ” 26 Proceedings had and Testimony taken 

before Justice Adkins at hearing on 
” ” ” Petition of Trustees for Instructions 

regarding disposition of Assets. 
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Designation of Record 

Filed June 23 1938 

* • * 

To constitute the record upon the appeal of Julius I. 
Peyser heretofore noted in the above entitled cause from 
the decree dated June 20, 1938 dismissing his 
13 amended petition for the determination and allow¬ 
ance of compensation, the said Julius I. Peyser des¬ 
ignates the following: 

1. Amended petition of Julius I. Peyser for the determi¬ 
nation and allowance of compensation filed May 5, 1938. 

2. The motion of the defendant, American Security and 
Trust Company, Trustee, to strike out or dismiss the 
amended petition of Julius I. Peyser. 

3. The decree dated June 20, 1938 dismissing amended 
petition of Julius I. Peyser. 

4. Docket entries in Equity No. 35,390 from June 15, 
1931 to June 26, 1931, inclusive. 

5. The assignment of errors. 

6. This designation. 

IRWIN GEIGER 
Attorney for Julius I. Peyser. 

Service of designation of record on behalf of Julius I. 
Peyser in the above entitled cause is acknowledged this 
23rd day of June, 1938. 

G. B. CRAIGHILL 
Attorney for Defendant, 

American Security and Trust Company, 

Executor and Trustee under the Will of 
John R. McLean, Deceased. 
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14 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 13, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 35390 in Equity, where¬ 
in Edward B. McLean is Plaintiff and The American Se¬ 
curity and Trust Company, Executor and Trustee under 
the last will and testament of John R. McLean, deceased, 
is Defendant, as the same remains upon the files and of 
record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 9th day of August, 1938. 

CHARLES E STEWART, 
(Seal) Cleric. 

By CHAS B COFLIN 
Assistant Clerk. 

Endorsed on Cover: No. 7234 Peyser, Appellant, vs. 
The American Security & Trust Company, Exec. &c. 
United States Court of Appeals for the District of Colum¬ 
bia Filed Aug 24 1938 Joseph W. Stewart, Clerk. 
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IN THE 


United States Court of Appeals for the 
District of Columbia 


No. 7234 


JULIUS I. PEYSER, Appellant, 
vs. 

THE AMERICAN SECURITY AND TRUST COMPANY, 
Executor and Trustee Under the Last Will and Testa¬ 
ment of John R. McLean, Deceased, Appellee. 


BRIEF OF APPELLANT. 


Preliminary Statement. 

This is an appeal from a decree dismissing the Amended 
Petition of Julius I. Peyser, appellant, on the motion of the 
appellee, The American Security and Trust Company, exe¬ 
cutor and trustee under the last will and testament of John 
R. McLean, deceased. The parties appear here in the same 
relation in which they stood below and will hereafter be 
referred to as appellant and appellee. 

Jurisdiction. 

The jurisdiction of this Court is invoked under favor of 
27 Stat. 434, Section 7, this being an appeal as of right 
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from a final decree within the purview of that section. The 
decree from which this appeal is taken was entered on 
June 20,1938 and the appeal seasonably perfected (Record, 
Pages 9 and 10). 

Facts. 

On May 5,1938, leave of Court having first been duly had 
and obtained, appellant filed an Amended Petition in Equity 
Cause No. 35,390, praying in substance that the Court allow 
him compensation for services rendered the trustee in such 
amount as it might find just and equitable under the cir¬ 
cumstances. The Court, whose equitable intervention was 
thus invoked, retains continuing jurisdiction over the trust 
estate of John R. McLean, deceased, and over trustees ad¬ 
ministering said estate. The facts upon which appellant 
predicated his right to compensation, and to its determina¬ 
tion and allowance by the Court below are set forth at 
length in the Amended Petition (Record Pages 1 to 8). 
There is accordingly no necessity for burdening the Court 
with their restatement here. 

The gist of appellant’s Amended Petition is that he mis¬ 
takenly believed that the trustee’s conduct in their indi¬ 
vidual, as distinguished from their representative, capacity 
constituted a breach of his contract of employment, and he 
accordingly brought an action at law for damages against 
them individually for such breach. The amended petition 
recites at length the active, vigilant and vigorous manner 
in which he prosecuted the remedy at law which he believed 
he had, and his recourse to the Court having equitable juris¬ 
diction over the trust estate immediately upon judicial de¬ 
termination that his mistakenly assumed action at law 
against the trustees individually was non-existent. 

Questions Presented. 

The Court below expressly bottomed its decree dismissing 
the Amended Petition on the 3rd, 4th, 5th and 6th grounds 
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asserted by appellee in its motion. (Record pages 9 and 10.) 
Consideration of those grounds necessarily involved a de¬ 
termination by the Court of two affirmative defenses: First, 
res judicata; Second, laches. Accordingly, the questions 
presented, all of which are included in the assignment of 
errors (Record Page 10) are as follows: 

1. Under the allegations of the Amended Petition, 
and in the absence of a plea or answer, there was no 
justification for considering: 

a. The defense of res judicata; 

b. The defense of laches. 

2. Assuming arguendo that both questions were prop¬ 
erly before the Court for consideration on appellee’s 
motion to dismiss: 

a. The prior adjudication of the actions at law 
against the trustee personally for breach of contract 
are not a bar to the equitable determination of appel¬ 
lant’s right to compensation from the trust estate. 

b. The allegations of the Amended Petition affirma¬ 
tively disclose the vigilance of the appellant and the 
absence of laches. 

These propositions are hereafter discussed seriatim. 

ARGUMENT. 

I. RES JUDICATA IS AN AFFIRMATIVE DEFENSE 
WHICH MUST BE PLED AND CAN NOT BE INVOKED 
ON MOTION TO DISMISS. 

“Where a judgment operates as res adjudicata, cer¬ 
tain steps to show its existence and effect must be taken 
in order that proper effect may be given to it. These 
steps consist of filing a proper plea or making an offer 
of the judgment in evidence.” (15 R. C. L. 1045, Para¬ 
graph 524.) 
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Appellee can certainly derive no comfort from the allega¬ 
tions of the Amended Petition because they affirmatively 
and at length assert a situation which not only negatives 
the conclusion that the actions at law were a bar to the 
prosecution of the equitable action, but their recital, on the 
contrary, emphasizes the actual necessity for invoking the 
equitable powers of the Court below. Clearly, there is only 
one lawful vray whereby the appellee could interpose the 
actions at law as a bar, and that is by plea containing allega¬ 
tions establishing that the issue in dispute was actually 
litigated and determined in the former actions. This prin¬ 
ciple is enunciated with great clarity in Harrison v. Rem¬ 
ington Paper Company, 140 Fed. 385 at 400: 

“Where the record is such that there is or may be a 
material issue, question, or matter in the second suit 
upon a different cause of action, which may not have 
been raised, litigated, and decided in the former action, 
the judgment therein does not constitute an estoppel 
from litigating this issue, question, or matter, unless 
by pleading or proof the party asserting the estoppel 
establishes the fact that the issue, question, or matter 
in dispute was actually and necessarily litigated and 
determined in the former action. Russell v. Place, 94 
U. S. 606, 608, 24 L. Ed. 214; iEtna Life Ins. Co. v. 
Board of Commissioners, 54 C. C. A. 468, 474,117 Fed. 
82, 88; Cromwell v. County of Sac, 94 U. S. 351, 359, 
24 L. Ed. 195; Nesbit v. Independent District, 144 U. S. 
610, 619, 12 Sup. Ct. 746, 36 L. Ed. 562; Railway Co. 
v. Leathe, 84 Fed. 103, 105, 28 C. C. A. 279, 281.” 
(Italics supplied.) 

To the same effect is Svaline v. Saravana, 341 Ill. 236, 
173 N. E. 281, 87 A. L. R. 821 at 828: 

“If a previous adjudication is relied upon as a bar, 
it must be set up by plea or answer. Mettler v. Warner, 
243 Ill. 600, 90 N. E. 1099, 134 Am. St. Rep. 388. The 
burden of establishing estoppel is upon him who in- 



vokes it. In order that a judgment or decree shall 
operate as an estoppel, it must either appear on the i 
face of the record or be shown by extrinsic evidence 
that the precise question was raised and determined in i 
the former suit. Gouwens v. Gouwens, 222 Ill. 223; 

78 N. E. 597, 113 Am. St. Rep. 395; Sawyer v. Nelson, 
160 Ill. 629, 43 N. E. 728.” 

I 

II. THE AMENDED PETITION OFFERED NO JUS- j 
TIFIABLE BASIS FOR DETERMINATION BY THE | 
COURT BELOW OF THE QUESTION OF LACHES. 

While it is true that a naked admission in a petition of j 
an unexplained lapse of time may properly evoke judicial 
inquiry as to possible laches, it is equally well settled that 
where as here the pleading affirmatively sets out in detail j 
the facts on which the pleader justifies and excuses such 
lapse of time, a wholly different question is presented which 
imposes on the defendant the responsibility of affirmatively 
pleading facts supporting the defense of laches. 

i 

“But in the equity practice of the courts of the 
United States (excepted from the Conformity Act, see j 
Rev. Stat. Secs. 913,914, Comp. Stat. Secs. 1536,1537,6 | 
Fed. Stat. Anno. 2d ed. pp. 18, 21) laches is a de¬ 
fense that need not be set up by plea or answer. I 
It rests upon the long-established doctrine of courts of I 
equity that their extraordinary relief will not be ac¬ 
corded to one who delays the assertion of his claim for | 
an unreasonable length of time, especially where the i 
delay has led to a change of conditions that would ren-! 
der it unjust to disturb them at his instance. It is for J 
the complainant in his bill to eoocuse the delay in seek¬ 
ing equitable relief, where there has been such; and if ! 
it be not excused, his laches may be taken advantage 
of either by demurrer or upon final hearing/’ Hayes I 
v. Seattle, 251 U. S. 233, 239, 64 L. Ed. 243, 246. (Num¬ 
erous cases cited.) 
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The appellant has clearly complied with the mandate of 
the Supreme Court in the Hayes case, supra , by pleading 
at length the facts and circumstances which justify and 
excuse the delay. 

In the final analysis laches is peculiarly a question of fact 
rather than of law, and unless laches is clearly and unmis- 
takenly apparent on the face of the pleading, Courts are 
not warranted in summarily terminating a litigants’ as¬ 
serted right to relief. 

“While laches clearly appearing upon the face of 
the petition may be taken advantage of by demurrer, 
Bliss v. Prichard, 67 Mo. 181, yet whether a party has 
been guilty of laches is peculiarly a question of fact 
which can be better determined upon the merits from 
all the facts and circumstances in the case, and a de¬ 
murrer ought not to be sustained to a petition upon 
that ground unless clearly demanded.” Jones v. Mc- 
Gonigle, 37 S. W. 2nd 829, 74 A. L. R. 557-58.” 

III. THE PRIOR ADJUDICATION OF THE ACTIONS 
AT LAW AGAINST THE TRUSTEE PERSONALLY 
FOR BREACH OF CONTRACT ARE NOT A BAR TO 
THE EQUITABLE DETERMINATION OF APPEL¬ 
LANT’S RIGHT TO COMPENSATION FROM THE 
TRUST ESTATE. 

In determining that the relief sought was barred by the 
prior actions at law for breach of contract, it seems clear 
that the Court below wholly misconceived the basis for 
appellant’s claim, as set forth at length in his Amended 
Petition. It must be remembered that the appellee invoked 
the continuing equity jurisdiction of the Court below over 
the trust estate in seeking its approval of the Lawrence 
contract, procured by appellant. By so doing it necessarily 
conceded that plenary authority to consummate the trans¬ 
action was lodged exclusively in the Court, 
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The trustee’s petition for approval of the Lawrence 
transaction asserted among other things “The brokerage 
commission (has been) fixed”. Approval and allowance of 
appellant’s commission accordingly became one of the ele¬ 
ments for the Court’s determination. 

The fallacy of the position that appellant’s claim is a 
legal claim against the trustee personally, as asserted in 
the third ground of appellee’s motion (Record Page 9), is 
immediately apparent. If the Court to which the petition 
for approval was addressed had declined to approve the 
Lawrence contract and had denied the petition for appro¬ 
val, appellant’s right to compensation would conceivably 
have been extinguished along with his right to commission 
on the contract; but that contingency never occurred. 

Courts speak only through their journals, and the docket 
entries of the proceedings on the petition for approval dis¬ 
close no such disposition (Record Pages 5 and 11). On the 
contrary, for aught that appears of record the proceedings 
are still pending. In this connection it may be of passing 
interest to note that the only dispositive entry is that fix¬ 
ing at $3000 each the compensation of the guardians ad litem 
for appearing and participating in the proceedings on the 
petition for approval. 

In the mistaken belief that the suspension of the proceed¬ 
ings without determination was the product of trustee’s 
wrongful action, Peyser brought actions at law for damages 
against them individually and personally. In this the 
Courts have determined that he was wrong, and their de¬ 
cisions irrevocably establish that under the circumstances 
obtaining lie never had a cause of action at law for dam¬ 
ages for breach of contract. This is the precise position 
asserted by the appellee as a defense to appellant’s former 
suit against it for damages for breach of contract, for it 
declared in its Eighth Defense: 

“Plaintiff is not and will not be entitled to any com¬ 
mission as broker, nor entitled to any compensation 
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whatever unless and until the amount claimed by him 
shall have been considered and approved by the Equity 
Court, and no such claim has ever been so considered 
and approved.” (Record Page 6; No. 80,549 at law— 
63 App. D. C. 299.) 

The authorities are clear that a binding election of reme¬ 
dies is postulated upon the premise that there is more than 
one remedy and a mistaken pursuit of a non-existent remedy 
will not preclude the enforcement of the actual remedy. 

‘‘Mistake as to Remedy—The principles governing 
election of remedies are necessarily based upon the 
supposition that two or more remedies exist. If in 
fact or in law only one remedy exists , there can be no 
election by the pursuit of another and mistaken remedy. 
It is a well-established rule that the choice of a fancied 
remedy that never existed and the futile pursuit of it, 
either because the facts turn out to be different from 
what the plaintiff supposed them to be, or the law 
applicable to the facts is found to be other than sup¬ 
posed, though the first action proceeds to judgment, 
does not preclude the plaintiff from thereafter invoking 
the proper remedy.” (9 R. C. L. Page 962.) 

The principles governing the election of remedies are 
exhaustively discussed in Henderson Tire and Rubber Co. 
v. Gregory , 16 Fed. (2) 593: 

“The doctrine (election of remedies) stated in its 
simplest form means that, if a party has two incon¬ 
sistent existing remedies on his cause of action and 
makes choice of one, he is precluded from thereafter 
pursuing the other. The doctrine may be applicable 
as well where the remedies are against different per¬ 
sons as where they are against the same person. 

“(3) From the authorities cited there may be de¬ 
duced the following conclusions: 

(1) The essential elements of the doctrine are 

(a) the existence of the two remedies; 
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(b) the inconsistency between the remedies; 

(c) the choice of one of the remedies; 

(2) If any one of these elements is absent, the result 
of preclusion does not follow. 

(3) The pursuit of a supposed, hut non-existent, j 
remedy does not constitute an election .” 

j 

From the foregoing it is obvious that the plea of res [ 
judicata has no application here. In the actions at law what j 
was the “thing adjudicated”? Obviously it was not the 
determination of the right to compensation for services j 
rendered the trustees, by a Court of Equity having ex¬ 
clusive jurisdiction thereover. All that was determined in 
the prior actions was that Peyser was not entitled to dam- \ 
ages against the trustees personally for breach of contract. I 
The relief sought here is exclusively within the jurisdiction j 
of equity, is not cognizable at law, and no prior action at j 
law could possibly oust the Chancellor of jurisdiction. This | 
is true even if the judgments at law had included a deter- j 
mination of the right to compensation asserted by appellant, j 

“But a final decision at law of a cause which in- j 
volved matters exclusively within the jurisdiction of 1 
Chancery does not preclude its reexamination by the lat- 
ter tribunal, for in such cases the doctrine of res judi- \ 
cata does not apply.” (15 R. C. L. Paragraph 470,j 
Page 996.) See also, Corpus Juris, Vol. 34, Page 761, j 
Section 1174. 

Obviously appellant, in framing the action at law for 
breach of contract, could not and did not assert as an in-j 
tegral element in his claim the unenforceability of his con-! 
tract for commission emanating from the suspension of the! 
proceedings on the trustees’ petition for approval of the! 
sale. On the contrary, he sought to stand upon what he\ 
then conceived (mistakenly, it is true) as a valid and en-| 
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forceable contract for commission. If he had recovered 
then, any claim for compensation which he might assert 
in equity would have been merged in his judgment for 
damages. The very fact that the cause was determined 
adversely to him emphasizes the justification for invoking 
the equitable powers of the Court below in the present 
proceeding. 

The trustee cannot contend that the appellant’s services 
were to be gratuitous. Neither is it asserted, nor can it be* 
claimed, that appellant did not fully and faithfully perform 
all things required of him to be performed. Neither the 
failure of consummation of the Lawrence sale nor the un¬ 
adjudicated suspension of the proceedings on the trustees’ 
petition for approval, were attributable to any act of the ap¬ 
pellant. In this situation the principle enunciated in Winton 
v. Amos , 255 U. S. 373, 393, is clearly applicable: 

“Services not gratuitous, and neither mala in se nor 
mala prohibita, rendered under a contract that is in¬ 
valid or unenforceable, may furnish a basis for an im¬ 
plied or constructive contract to pay their reasonable 
value. King v. Brown, 2 Hill, 485, 487; Erben v. Loril- 
lard, 19 N. Y. 299, 302; Smith v. Smith, 28 N. J. L. 208, 
218, 78 Am. Dec. 49; McGay v. Mooney, 67 N. J. L. 27, 
50 Atl. 596, 67 N. J. L. 687, 52 Atl. 1131; New York C. 
& H. R. R. Co. v. Gray, 161 App. Div. 924, 932,145 N. Y. 
Supp. 1125, affirmed in 239 U. S. 583, 587, 60 L. Ed. 451, 
453, 36 Sup. Ct. Rep. 176.” 

See also 28 R. C. L. Page 693, Paragraph 30. 

Appellee’s position (5th ground of motion, R. Page 9) is 
that no recovery can be had on quantum meruit because, as 
it contends, the estate derived no “benefit” from appellant’s 
services. An examination of the terms of his employment 
and the manner of their performance, all as set forth at 
length in the Amended Petition (Record pages 3 to 5) sup- 
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plies a complete refutation to that argument. Appellant 
was employed to find a purchaser for the Washington Post 
on terms acceptable to the trustees. He did so and produced 
the Lawrence offer, which the trustees accepted. In so do¬ 
ing he had fully performed his contract. The “benefit” to 
the estate was the procurement of a valid and enforcible 
contract for the purchase of the Post on acceptable terms. 
Petitioner’s responsibility for “benefits” is only co-exten- 
sive with his employment, and the extent of the benefit ac¬ 
cruing to the estate is measured by the petition of the trus¬ 
tee seeking this Court’s approval. Obviously the trustees 
considered the Lawrence contract beneficial and advanta- 

! 

geous to the estate, otherwise they would not have assumed j 
the responsibility for attempting to procure the approval of i 
the Court in pursuance of which they filed their petition 
praying for authority to conclude the sale. 

IV. THE ALLEGATIONS OF THE AMENDED PETI¬ 
TION AFFIRMATIVELY DISCLOSE THE VIGI¬ 
LANCE OF APPELLANT AND THE ABSENCE OF 
LACHES. j 

The Statute of Limitations of the District of Columbia is 
applicable per se to actions at law. It has been held that 
where there is an analogous legal action, the statutory limi- | 
tation applicable to such action at law is by analogy ordi- j 
narily determined to be the period at the expiration of which j 
a comparable equitable claim will be considered stale. 
Where, however, there is no comparable legal action, then 
the analogy of the Statute of Limitations can not and does [ 
not apply to the correlative equitable action. This is the | 
case here. Peyser’s claim is exclusively within the purview ! 
of the continuing jurisdiction of the Court below, sitting 
as a Court of Equity. By its very nature it can not be 
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asserted in any other forum. 21 Corpus Juris 251, Section 
251, states the rule as follows: 

“F. Statute of Limitations. While statutes of limi¬ 
tations as enacted in some states apply by force of 
their own terms as well to suits for equitable relief as 
to actions at law, yet as ordinarily enacted they do not 
in terms apply to suits in equity; and accordingly, 
where the right sought to be enforced in such a suit is 
purely equitable in character and there is no cor¬ 
responding legal right or remedy, there is nothing to 
which the statute can apply, by analogy or otherwise, 
and therefore it does not govern.” 

Thus the determination of whether appellant has been 
guilty of laches will depend upon the equitable consideration 
of all the facts in the case. It is undisputed that the appel¬ 
lant has been diligent in asserting such rights as he believed 
he had. The Amended Petition sets forth his efforts at 
length and demonstrates that they have been continuously 
and persistently pursued. It also recites Peyser’s full and 
faithful performance, the acceptance by the trustees of the 
benefits of his employment, and his complete freedom from 
fault or wrongdoing. There is nothing in the Amended 
Petition that would warrant the assertion that appellant has 
been guilty of laches. 

For a full discussion of the subject of laches, see Johnson 
v. Elkins, 1 Court of Appeals D. C. 437, particularly Page 
443: 

“3. The defense of laches on the part of complain¬ 
ants cannot prevail. Laches not only presupposes lapse 
of time, but the existence of circumstances which impute 
negligence, or the absence of vigilance in the prosecu¬ 
tion of a claim for equitable relief. * * * 

“The Statute of Limitations does not apply to the 
case made by the bill of the complainants. The trust is 
direct and the case is one of exclusive equity jurisdic¬ 
tion. There has not been such laches by complainant 
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as to bar him of relief in equity upon the facts stated. 
Elmendorf v. Taylor, 10 What. 152; Badger v. Badger, 
2 Wall. 87; Insurance Co. v. Eldredge, 102 U. S. 545.” 

See also Stansbury v. Inglehart, 20 D. C. 134, Page 161. 

Conclusion. 

If the decree below is permitted to stand, appellant will 
be forever precluded from an opportunity to procure a judi¬ 
cial determination of his right to compensation from the 
trust estate. He will thus stand in the anomalous position 
of having conscientiously and fully rendered to the trust 
estate services which he was specifically employed to render, 
without hope of compensation or the opportunity to assert 
his right thereto. Such a result is neither just nor equitable, 
nor was it warranted under the detailed allegations of the 
Amended Petition. 

For all the foregoing reasons appellant respectfully as¬ 
serts that the Court below erred in granting appellee’s mo¬ 
tion to dismiss his Amended Petition and that its decree 
ought to be reversed. 

Respectfully submitted, 

Irwin Geiger, 
Attorney for Appellant, 

415 Investment Building, 
Washington, D. C. 
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Trustee under the will of John R. McLean, deceased, 
to dismiss an amended intervening petition filed by 
Peyser in 7'v/>\s. seeking compensation for brokerage 
services alleged to have been rendered by him in 7 Mil 
in procuring a purchaser for the Washington Post 
newspaper property, which was then owned by the Mc¬ 
Lean Trust Estate. 

Peyser was not a party to Equity Case Xo. Jo,390, in 
which his petition was filed. The equity suit had been 
instituted nianv vears prcviouslv bv Edward 1>. Me- 
Lean, son of John R. McLean, against the Trust Com¬ 
pany, as Trustee, to have certain provisions of his 
father's will construed, and on August 30. 1917, a de¬ 
cree was entered therein appointing Edward R. Mc¬ 
Lean a Co-Trustee, the Court retaining jurisdiction to 
give instructions to the Trustees in connection with 
their administration of the Trust Estate. Edward B. 
McLean resigned as Trustee after the occurrence of 
the events described in Peyser's petition and there¬ 
after had no connection with said cause except as a 
beneficiary under his father's will. 

The Trust Company's motion to dismiss the petition 
was based upon the ground, among others, that “in 
the actions at law described in the amended petition, it 
was final!// determined that Peyser was not entitled t<> 
the compensation claimed." ( R. 9.) 

Peyser’s claim for compensation, as shown by the 
allegations of his amended petition (R. (5-7). was de¬ 
nied by this Court in Xo. (5113, decided June IS, 1934: 

Pri/srr v. Americau Seen rif// and Trust Co.. (>3 
App. D. C., 299: 72 Fed. (2d) 92, affirming the 
judgment of the lower Court in action at law 
Xo. 80,549: 
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and denied by the Court of Appeals of Maryland on 

May 23. 1935*: 

McLean v. Peyser. 169 Md. 1; 179 Atl. 58; cer¬ 
tiorari denied, 296 U. S. 63S; 

and again denied by a judgment entered on April 20, 
1937, bv the District Court of the United States for the 
District of Columbia in the case of Peyser v. American 
Security and Trust Company, action at law Xo. 83,072, 
from which judgment no appeal was perfected. 

In his present petition, Peyser makes a fourth at¬ 
tempt to recover compensation for services alleged to 
have been rendered by him in connection with the pro¬ 
posed sale of the Washington Post. He is seeking 
again to enforce a stale demand after three adverse 
decisions in two different jurisdictions where he was 
given a full hearing and held not to be entitled to re¬ 
lief either at law or in equity. 


Appellant’s Amended Petition. 

Briefly, Peyser alleged in his amended petition, filed 
in that he was employed in January, 7 . 9 , 7 /. by Ed¬ 
ward B. McLean, then one of the Trustees, to procure 
a purchaser for the Washington Post (R. 2) and his 
efforts resulted in David Lawrence, Inc., making an 
offer to buy the property for $3,000,000 upon certain 
terms and conditions "subject to the approval of the 
Court" (R. 3); that in June, 1931, the Trustees sub¬ 
mitted the offer to the Court and recommended its ap¬ 
proval (R. 4), but, after several hearings, “further 
hearing on the Trustees’ petition for approval as 
aforesaid was suspended without any disposition by 
the Court” (R. 5). 
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There was no allegation in Peyser’s petition that the 
Lawrence offer was ever approved by the Court or 
that a sale to Lawrence was ever consummated. On 
the contrary, it was alleged that the property was 
thereafter sold by a Receiver appointed by the Court 
in another proceeding (R. 5), the name of the pur¬ 
chaser not being stated in the petition. 

Petitioner then described in some detail the three 
litigated cases above mentioned, in which he was un¬ 
successful in establishing his claim to any compensa¬ 
tion (R. 6-7). 

Petitioner alleged that he had prosecuted the actions 
described in his petition “in an honest, but now judici¬ 
ally-determined, mistaken belief that he was entitled to 
damages for breach of contract for depriving him of 
the agreed commission” and prayed that a hearing be 
held to determine the amount of compensation to which 
he was entitled and that an order be entered directing 
the Trustee to pay such amount to petitioner (R. 8). 


Appellee’s Motion to Dismiss Petition. 

The Trust Company, as Trustee, promptly filed a 
motion to strike out or dismiss Peyser’s petition upon 
the following grounds: 

1. Peyser failed to obtain leave to intervene 
herein, as required by Law Rule 66, which applies 
to equity causes; 

2. Peyser was not entitled to intervene in this 
cause; 

3. Peyser’s remedy, if any, was by action at law 
against the Trust Company in its individual capac¬ 
ity, not as Trustee; 
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4. In the actions at law described in the amended 
petition, it was finally determined that Peyser was 
not entitled to the compensation claimed; 

5. It having been decided in those cases that he 
could not recover upon an alleged contract, Peyser 
could not recover on a quantum meruit because the 
amended petition did not show that the McLean 
trust estate derived any benefit from his alleged 
services; 

6. Peyser was guilty of laches and his remedy, 
if any, was barred by the statute of limitations. 
(R. 9.) 


Lower Court’s Decree. 

After hearing, the lower Court, on June 20, 1938, 
entered a decree granting the Trustee’s motion, upon 
the third, fourth, fifth and sixth grounds therein stated, 
and dismissed Peyser’s amended petition (R. 10). 

From that order, Peyser perfected this appeal (R. 

10 ). 
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ARGUMENT. 

1. Appellant’s Claim Was An Ordinary Legal Claim 
and His Remedy, if Any, Was An Action at Law 
Against the Trustees in Their Individual Capaci¬ 
ties. 

This case was heard in the lower Court before the 
new Federal Rules of Civil Procedure became effec¬ 
tive. 

Appellant never was in the position of a judgment 
creditor seeking to enforce in equity a judgment there¬ 
tofore obtained at law. His petition shows that his 
efforts to become a judgment creditor were unsuc¬ 
cessful. 

Peyser’s claim for compensation for services alleged 
to have been rendered was an ordinary legal claim 
based upon an alleged contract to pay him compensa¬ 
tion for services rendered, or for damages for a breach 
of the contract, and his remedy, if any, was an action 
at law. When he filed actions at law Nos. 80,549 and 
83,072 in the lower Court, he was pursuing the right, 
not the wrong remedy, if he had any remedy at all. 

On pages 7 and 8 of his brief, counsel for appellant 
quotes from a plea filed by appellee in action at law 
No. 80,549 to the effect that appellant would not be en¬ 
titled to compensation until his claim thereto was con¬ 
sidered and approved by the equity court. (Such plea 
does not appear in the present record, but is set forth 
on page 14 of the record in No. 6113). 

It is true that if appellant in June, 1931, at the con¬ 
clusion of the hearing relating to the proposed sale of 
the Washington Post, had asked leave to intervene in 
this equity cause No. 35,390, the Court, in its discre¬ 
tion, might have granted such leave, but upon Peyser’s 
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claim being presented, the equity court would have 
denied the claim on the merits for the reasons herein¬ 
after set forth, or would have certified the issue, as to 
his right to compensation, to a law court for determi¬ 
nation under Law Rule 63 of the lower Court then in 
force, and such course would undoubtedly have re¬ 
sulted in that issue being determined against Peyser. 

Instead of following that course, Peyser first filed 
action at law No. 80,549 and later action at law No. 
83,072. After the issue as to his right to compensation 
had been finally decided against him in both of those 
actions at law, he was no longer in a position to apply 
to a court of equity for relief. “Equity follows the 
law.” 

It is well settled that Peyser could proceed, if at all, 
only against the Trust Company and Edward B. Mc¬ 
Lean in their individual capacities and if he had re¬ 
covered, the Trust Company and McLean would have 
been in a position to seek reimbursement from the 
trust estate in the equity court, where the administra¬ 
tion of the trust was being supervised, upon showing 
that they had acted in good faith for the benefit of the 
estate. This principle applies to both contract and 
tort cases: 

Taylor v. Davis’ Administrator , 110 U. S. 330; 

Boyle v. Rider, 136 Md. 286; 110 Atl. 524; 

Note, 7 A. L. R. 408; 

Note, 44 A. L. R. 637. 

In his petition, appellant alleged that ‘ ‘ Edward Mc¬ 
Lean, as trustee, engaged the services of your peti¬ 
tioner for the purpose of procuring a purchaser for 
said paper and undertook, as trustee, to pay (a cer¬ 
tain commission to) your petitioner in the event he 
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procured a purchaser therefor on terms suitable and 
satisfactory to the trustees of the estate.” (R. 2.) 

Appellant thereby based his claim upon an alleged 
promise of Edward McLean and his remedy, if any, 
was an action at law against Edward McLean indi¬ 
vidually. 

“When a trustee contracts as such, unless he is 
bound no one is bound, for he has no principal. 
The trust estate cannot 'promise; the contract is 
therefore the personal undertaking of the trustee. 
As a trustee holds the estate, although only with 
the power and for the purpose of managing it, he 
is personally bound by the contracts he makes as 
trustee, even when designating himself as such. 
The mere use by the promisor of the name of 
trustee or any other name of office or employment 
will not' discharge him. Of course when a trus¬ 
tee acts in good faith for the benefit of the trust, 
he is entitled to indemnify himself for his en¬ 
gagements out of the estate in his hands, and for 
this purpose a credit for his expenditures will be 
allowed in his accounts by the court having .juris¬ 
diction thereof.” 

Taylor v. Davis, 110 U. S. 330, 335. 

As shown by appellant’s petition, however, it was 
finally determined by the Court of Appeals of Mary¬ 
land that Peyser was not entitled to recover compen¬ 
sation from Edward B. McLean (R. 7), ( McLean v. 
Peyser, 169 Md. 1), and by this Court that he was not 
entitled to recover from the Trust Company (R. 6), 
(Peyser v. American Security & Trust Co., 63 App. 
D. C. 299). 

Furthermore one trustee cannot bind his co-trustee 
or the trust estate. Trustees must act together. 

Ubhof v. Brandenburg, 26 App. D. C. 3. 
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2. In the Actions at Law Described in Appellant’s Pe¬ 
tition, it Was Finally Determined that He Was Not 
Entitled to the Compensation Claimed. 

The first point elaborated in appellant’s brief (pp. 
3-5) is rather technical that “res judicata” is an af¬ 
firmative defense which must be pleaded and can not 
be invoked on motion to dismiss.” 

Of course, the defense of res judicata must be raised 
by a plea or answer unless the facts, upon which it 
is based, are stated, as they are in the case at bar, in 
the petition or complaint. 

“Ordinarily a motion to dismiss is not a proper 
mode of raising the defense of res judicata; but 
where, as here, the bill on its face fully presents 
the record of the former case, such defense may 
be presented by motion or by demurrer.” 

Cuff v. United States, 64 Fed. (2d) 624, 627. 

“The appellant contends that the question 
whether his bill presents ground for equitable re¬ 
lief must be determined from the facts alleged in 
the body of the bill, and that recourse may not be 
had to the proceedings in the state courts of Idaho 
to determine what was at issue and what was de¬ 
cided therein. But it seems too clear to require 
discussion that when the appellant comes into a 
federal court of equity seeking to set aside a judg¬ 
ment of a state court, and in his bill he describes 
the suit in the state court, the parties thereto, and 
the issues involved, and sets forth the date of the 
judgment and the volume and page of the Re¬ 
ports wherein it is reported, he authorizes the 
court to advert to • the reported decision and to 
read the same in connection with the allegations 
of his hill, with the same effect as if a copy thereof 
had been appended as an exhibit to his bill. The 
court in doing so does not, as suggested by the ap- 
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pellant, take judicial notice of a proceeding of a 
state court, but takes notice of that which is 
brought to its attention by proper pleading. 

“The appellant contends that the defense of 
estoppel and res adjudicate is not available to 
the appellee herein for the reason that that de¬ 
fense has not been pleaded. But where upon the 
allegations of the bill it clearly appears that that 
defense exists, it has always been held that it 
might be presented on a demurrer to the com¬ 
plaint/’ 

Hewitt v. Great Western Beet Sugar Co., 230 
Fed. 394, 398, citing cases. 

In the present case, the appellant, in his petition, 
described the former actions at law, the parties there¬ 
to, the issues involved, the manner in which those is¬ 
sues were decided, the dates of the judgments and the 
volumes and pages of the reports wherein the deci¬ 
sions were published (R. 6-7). As stated in the Hewitt 
case just quoted, this authorized the trial court “to 
advert to the reported decision and to read the same 
in connection with the allegations” of the amended 
petition. It was tantamount to incorporating in the 
petition, by reference, the reported decisions therein 
described. 

The trial judge, was, therefore, entitled, and this 
Court is now entitled, to read as part of the petition 
the decision of the Court of Appeals of Maryland in 
the case of McLean v. Peyser, 169 Md. 1, and a fortiori 
the decision of this Court in Peyser v. American Se¬ 
curity and Trust Company, 63 App. D. C. 299. 

The mere description of the former cases, as set 
forth in the petition (R. 6-7), is sufficient to show that 
the judgments rendered in those earlier cases preclude 
appellant from recovering compensation for the ser- 
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vices alleged to have been rendered by him in 1931 in 
connection with the proposed sale of the Washington 
Post and a reading of the opinion of this Court in 
63 App. D. C. 299, will promptly remove any doubt on 
the subject. 

Appellant can not avoid the effect of the earlier de¬ 
cisions by saying that his cause of action was based 
upon an express contract, or the breach thereof, while 
his present claim is based upon a quantum meruit. 

“We understand the rule of res judicata to be 
that a judgment or decree rendered by a court of 
competent jurisdiction is conclusive not only upon 
all matters directly involved in the issue under 
consideration, but upon all matters properly put 
in litigation, or that could have been adjudicated 
therein. ‘ The plea of res judicata applies, except 
in special cases, not only to the points upon which 
the court was required by the parties to form an 
opinion and pronounce a judgment, but to every 
point which properly belonged to the subject of 
litigation, and which the parties, exercising rea¬ 
sonable diligence, might have brought forward at 
the time.* Beloit v. Morgan, 7 Wall. 619, 19 L. 
Ed. 205.” 

Nalle v. Oyster , 36 App. D. C. 36, 41. 

Framing his demand in a different form, upon a 
quantum meruit instead of upon an express contract, 
does not entitle Peyser to a fourth trial of the issue 
which has already been decided against him three 
times. “There would be no- end to litigation if such a 
practice were permissible.” 

Stark v. Starr , 94 U. S. 477, 485. 

Thus a judgment in admiralty for personal injuries, 
based on one ground of negligence, bars a subsequent 
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action at law, for the same injuries, based on another 
ground of negligence. The judgment in the first case 
is an absolute bar to the subsequent action “not only 
in respect of every matter which was actually offered 
and received to sustain the demand, but also as to 
every ground of recovery which might have been 
presented .” 

Baltimore S. S. Co. v. Phillips, 274 U. S. 316, 
319. 

The present amended petition seeks a recovery upon 
the same alleged cause of action, between the same 
parties, arising out of the same transaction as that 
involved in the earlier cases. The “thing adjudged” 
estops Peyser from recovering compensation upon the 
facts alleged in the amended petition. 

New Orleans v. Citizens Bank, 167 U. S. 371, 
396; 

Southern Pac. R. R. Co. v. United States, 168 
U. S. 1; 

Troxell v. D. L. & W. R. R. Co., 227 U. S. 434; 

United States v. Moser, 266 U. S. 236, 242; 

Reed v. Allen, 286 U. S. 191,199; 

Tait v. Western Md. Ry. Co., 289 U. S. 620, 623. 

3. Appellant Can Not Recover Upon a Quantum 
Meruit Because He Does Not Show that the Mc¬ 
Lean Trust Estate Derived Any BENEFIT from 
His Alleged Services. 

Appellant admits in his petition that it has been 
“judicially determined” that he was mistaken in be¬ 
lieving that “he -was entitled to damages for breach 
of contract for depriving him of the agreed commis¬ 
sion” (R. 8). Abandoning, therefore, the theory of a 



13 


contract, he seeks to recover compensation upon the 
theory of quantum meruit and asks for compensation 
“to which he is in good conscience entitled” (R. 8). 

If we eliminate from consideration the alleged con¬ 
tract of one of the Trustees to compensate appellant, 
obviously he is not entitled to an allowance out of the 
funds of the trust estate unless and until he shows that 
the trust estate derived some benefit from his alleged 
services. 

A careful consideration and analysis of the allega¬ 
tions of the petition will show that neither the trust 
estate, nor the beneficiaries thereof, derived any bene¬ 
fit whatever from Peyser’s services. He was in the 
position of a broker, who had devoted time and energy 
in an effort to find a purchaser ready and willing to 
buy upon terms satisfactory to the owner, but who 
failed to do so. He found a prospective purchaser 
ready and willing to buy the property for $3,000,000 
upon certain terms “subject to the approval of 
Court,” but the offer was never approved by the 
Court, the sale was never consummated and the trust 
estate was not in any way benefitted. 

Paragraph 11 of the amended petition stated as a 
conclusion of law that Peyser’s services were of great 
value to the trust estate, but then alleged that such 
services “would have produced revenue” (R. 5), that 
is, if the sale had been consummated, but it never was 
consummated, because it was never approved by the 
Court. 

When a lawyer in the guise of a realtor seeks to 

ENFORCE AN AGREEMENT MADE WITH HIS OWN CLIENT 
AGAINST THE TRUST ESTATE THAT CLIENT REPRESENTS AS 
TRUSTEE, HE IS ENTITLED TO LESS CONSIDERATION THAN THE 
ORDINARY BROKER SUING FOR A COMMISSION. 
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4. Appellant Was Guilty of Laches. 

Appellee heartily agrees with the following passage 
quoted on page 5 of appellant’s brief: 

“But in the equity practice of the courts of the 
United States (excepted from the Conformity Act, 
see Rev. Stat. Secs. 913, 914, Comp. Stat. Secs. 
1536, 1537, 6 Fed. Stat. Anno. 2d ed. pp. 18, 21) 
laches is a defense that need not be set up by plea 
or answer. It rests upon the long-established doc¬ 
trine of courts of equity that their extraordinary 
relief will not be accorded to one who delays the 
assertion of his claim for an unreasonable length 
of time, especially where the delay has led to a 
change of conditions that would render it unjust 
to disturb them at his instance. It is for the com¬ 
plainant in his bill to excuse the delay in seeking 
equitable relief, where there has been such; and 
if it be not excused, his laches may be taken ad¬ 
vantage of either by demurrer or upon final hear¬ 
ing.” 

Hayes v. Seattle, 251 U. S. 233, 239. 

It can not be denied that Peyser’s cause of action, 
if any, arose in June, 1931, and the allegations of his 
petition do not excuse his delay of nearly seven years, 
waiting until 1938 to present a claim which was barred 
by the three year statute of limitations applicable 
thereto. 

Appellant now claims that during the seven years 
he was busy pursuing the wrong remedy “in an hon¬ 
est, but now judicially-determined mistaken belief that 
he was entitled to damages for breach of contract” 
(R. 8). 

If he was pursuing the wrong remedy, he was cer¬ 
tainly aware of that fact in June, 1934, when this 
Court told him very definitely that he was not entitled 
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to recover damages for breach of the alleged contract 
(63 App. D. C. 299),—yet he persisted and continued 
for several years more to attempt to recover for an 
alleged breach of contract in the Courts of Maryland 
and the District of Columbia (R. 6-7). 


5. On the Record, in Addition to the Grounds Upon 
Which the Lower Court Based Its Decree, Appel¬ 
lant is Not Entitled to the Compensation Claimed. 

The Record in the present case shows that the Trial 
Judge had before him much more than the bare allega¬ 
tions of appellant’s amended petition and the state¬ 
ments made in appellee’s motion to dismiss the peti¬ 
tion. The amended petition referred to and described 
the hearings, relating to the proposed sale of the Wash¬ 
ington Post, on June 15, 17 and 26, 1931, in this same 
equity cause No. 35,390, in which Peyser’s amended 
petition was filed (R. 5) and the docket entries set 
forth in this Record refer to those hearings and to the 
allowances then made for the services rendered there¬ 
in by the guardians ad litem for the minor beneficiaries 
of the McLean Trust Estate (R. 11). 

There is no allegation in the petition that Peyser 
then presented any claim in the equity cause for his 
alleged services and he offers no excuse for his failure 
to do so. 

The testimony offered at the hearings in June, 1931, 
and filed in Equity Cause No. 35,390, relating to the 
then proposed sale of the Washington Post and Pey¬ 
ser’s relationship as attorney for Edward B. McLean 
and later as alleged broker, was fully set forth on 
pages 31 to 71 of the Record in No. 6113. 
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Such testimony was reviewed and summarized in 
this Court’s opinion in No. 6113 (63 App. D. C. 299) 
and the reasons there given by this Court for deny¬ 
ing Peyser’s claim for compensation justified the 
lower Court, on the merits, in denying his claim in the 
present case. 

As above stated, the reference to the decisions de¬ 
scribed in Peyser’s petition authorizes this Court to 
read the opinions in the earlier cases as if copies there¬ 
of had been appended as Exhibits to the petition. 

Hewitt v. Great Western Beet Sugar Co., 230 
Fed. 394. 

However, even if we eliminate all of the testimony 
and the former decisions from consideration and con¬ 
sider only the allegations of Peyser’s petition, we 
reach the same conclusion that such petition fails “to 
state a claim upon which relief can be granted” (quot¬ 
ing from Rule 12 of the new Federal Rules of Civil 
Procedure) and the lower Court was right in grant¬ 
ing appellee’s motion to dismiss the petition. 

In Paragraph 3 of the petition, Peyser alleges that 
“Edward McLean, as trustee, engaged the services” of 
petitioner to procure a purchaser (R. 2). Aside from 
the principle above discussed that such an engagement 
would bind only Edward McLean in his individual ca¬ 
pacity (Taylor v. Davis, 110 U. S. 330), Peyser’s al¬ 
leged employment by McLean, one of the two trustees, 
would not be binding upon the trust estate unless it is 
further shown that the trustee was authorized to act 
for his co-trustee, or that the co-trustee ratified his 
action. 


Ubhoff v. Brandenburg, 26 App. D. C. 3,7. 
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Paragraph 3 of the petition also alleges that Peyser 
was employed to find a purchaser “on terms suitable 
and satisfactory to the trustees of said estate” (R. 2). 

hat he found was a purchaser, David Lawrence, Inc., 
who was ready and willing to pay $3,000,000 for the 
property upon certain terms “subject to the approval 
of the Court ” (R. 3), but the offer of David Lawrence, 
Inc., was never approved by the Court and the pro¬ 
posed sale was never consummated. 

There is no allegation in the petition that the sale 
was ever approved by the Court. The petition merely 
alleges that “further hearing on the trustees’ petition 
for approval as aforesaid was suspended without any 
disposition then or thereafter of the prayer of the trus¬ 
tees for approval of the sale to David Lawrence, Inc.” 
(R. 5.) 

The passage just quoted is not quite accurate because 
the report of the hearings in June, 1931, indicate that 
the trustees’ petition was, in effect, dismissed by the 
Court on motion of George B. Frazer, attorney for Ed¬ 
ward B. McLean (pp. 67, 69, 71 of Record in No. 6113), 
the Court thereby failing to approve the sale, and this 
Court certainly gathered that impression from the rec¬ 
ord, saying at page 302 of its opinion, referring to the 
proceedings in which the trustees sought the lower 
Court’s approval of the proposed sale to Lawrence: 
“Without objection from either Lawrence or appellant 
(Peyser), the court thereupon dismissed the proceed¬ 
ings” ( Peyser v. American, Security & Trust Co. 63 
App. D. C. 299,302). 

However, accepting as entirely accurate the state¬ 
ment in Peyser’s petition that the hearing was merely 
“suspended without any disposition” of the trustees’ 
prayer for approval of the sale, appellant must admit 
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that there is no allegation in the petition that the sale 
was ever approved by the Court. Peyser does not 
show, therefore, in and by his petition that he ever 
produced a purchaser ready and willing to buy upon 
the vendor Trustees’ terms, which included approval 
by the Court as a sine qua non. 

In fact, the present petition shows that the prospec¬ 
tive purchaser, Lawrence, was willing to buy only in 
the event the sale was approved by the Court (R. 3-4) 
and the record in No. 6113 shows that Peyser was to 
receive compensation only if the property was “sold 
to the person with whom the broker first entered nego¬ 
tiations,” or only “if the transaction goes through” 
(pp. 27 and 31 of record in No. 6113). Peyser did not 
become entitled to compensation because the sale was 
never approved by the Court and the proposed sale to 
Lawrence vras never consummated. 

When a broker undertakes to find a purchaser under 
a special agreement that he is to receive a commission 
only in the event the sale is consummated, he is bound 
by that agreement. In such cases, a broker incurs the 
“risk of competition and the chance of the loss of a 
commission.” 

Daniel v. Land Co., 9 App. D. C. 483, 489, 

and is not “entitled to commissions for unsuccessful 
efforts.” 


Crowe v. Trickey, 204 U. S. 228, 239. 
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CONCLUSION. 

The lower Court was right in granting appellee’s 
motion to dismiss appellant’s amended petition in 
which he applied for compensation for services alleged 
to have been rendered to the trust estate in finding a 
purchaser for the Washington Post Property, for the 
following reasons, among others: 

1. Appellant’s claim was an ordinary legal claim 
for services rendered and his remedy, if any, 
was an action at law against the Trustees in 
their individual capacities, not for an “allow¬ 
ance” out of the trust estate; 

2. In the actions a law described in appellant’s 
petition, it was finally determined that he was 
not entitled to the compensation claimed; 

3. Appellant can not recover upon a quantum 
meruit because he does not show that the Mc¬ 
Lean trust estate derived any benefit from his 
alleged services; 

4. Appellant was guilty of laches ; 

5. On the record, in addition to the grounds upon 
which the lower Court based its decree, appel¬ 
lant is not entitled to the compensation claimed. 

In three different proceedings, appellant has been 
afforded a full opportunity to establish his right, if any, 
to compensation for services alleged to have been ren¬ 
dered by him in connection with the sale of the Wash¬ 
ington Post. In all three cases, one in Maryland and 
two in the District of Columbia, the Courts decided 
against his contentions on the merits. 
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Appellant now makes an attempt in a fourth pro¬ 
ceeding to recover compensation for services rendered 
in the same transaction involved in the three preceding 
cases, but, in the language of the Supreme Court, 
” there would be no end to litigation if such a practice 
were pcrmissible. ,, 

Stark v. Starr, 94 U. S. 477, 485. 

It is, therefore, respectfully submitted that the de¬ 
cree of the lower Court should be affirmed. 

Frederic D. McKenney, 
John S. Flannery, 

G. Bowdoin Craighill, 
Attorneys for Appellee. 
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Appellee’s Argument Fails to Meet the Issues Presented in 
Appellant’s Brief and Clearly Indicates Its Failure or 
Omission to Comprehend the Theory of His Amended 
Petition. 

Appellee insists that Peyser could only recover on his 
contract if the Court “approved the Lawrence contract’’, 
and bottoms its justification for the dismissal of his 
Amended Petition on the assertion that “there is no alle¬ 
gation in the Petition that the sale was ever approved by 
the Court’’ (Appellee’s Brief, page 18). Appellant freely 
and frankly concedes that his right to commission on his 
contract of employment was conditioned upon the granting 
of the trustees’ prayer in their petition for approval that 
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“* * * after hearing and consideration the court may 

approve their acceptance of the offer of David Lawrence, 

Inc., for the purchase of the Washington Post and may 

authorize the consummation of the sale of said newspaper, 

its properties and franchise, in such manner as the trustees 

and their counsel mav claim for the best interest of the 

•* 

estate” (Paragraph 9, Amended Petition, Record page 4). 

Obviously this was no mere ministerial act which the 
Court was called upon to -approv e. “Approval”, as applied 
to courts, connotes judicial discretion. See Appel, et al. v. 
Mellon, et al., 59 App. D. C. 94, 95; 33 Fed. (2d) 805; cer¬ 
tiorari denied, 2S0 U. S. 585. See also Words and Phrases, 
first ed., Vol. 1, pages 474-5. 

In the exercise of its judicial discretion the Court could, 
“after hearing and consideration,” either approve the sale 
and authorize its consummation, or on determining that the 
offer was adverse to the best interests of the trust estate 
could have rejected it. Either situation involved a deter¬ 
mination and evaluation of the adequacy of the Lawrence 
offer. In the former situation Pevser would have been en- 

m 

titled to his commission from the trustees; in the latter no 
commission would be due him; and in either case the trus¬ 
tees’ obligation to him would have been fully discharged. 

But neither of those events occurred. A third situation 
intervened. The Court never determined the sufficiency of 
the Lawrence offer. It neither approved nor disapproved. 
Instead, “further hearing on the trustees’ petition for ap¬ 
proval, as aforesaid, was suspended without any disposition 
by the Court either then or thereafter of the prayer of the 
trustees for approval of the sale to David Lawrence, Inc.” 
(Paragraph 10, Amended Petition, Record page 5.) 

This extraordinary situation was precipitated by two cir¬ 
cumstances : One, the unprecedented action of the co-trustee 
McLean who, assuming to discard his fiduciary character, 
notified the Court of the withdrawal of his personal consent 
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(required under the will of his father, which did not con¬ 
template his functioning as a co-trustee); and Two, the 
Court’s assumption that McLean’s personal -withdrawal de¬ 
prived it of jurisdiction to judicially determine the suffi- j 
ciency of the Lawrence offer. 

In this connection it may be stated parenthetically that in 
our view of the case it is immaterial in what form the Court’s 
assumed lack of jurisdiction is expressed. If instead of 
suspending the proceedings without dispositive entry (as j 
appears of record) it had entered an order of dismissal be¬ 
cause of an assumed lack of jurisdiction emanating from Mc¬ 
Lean’s withdrawal, the effect on appellant’s right to com¬ 
mission under his contract of employment and to ultimate 
compensation from the trust estate for services rendered 
would have been identical. 

Full performance by the trustees of the contract of em¬ 
ployment contemplated a determination of the sufficiency of 
the Lawrence offer on the merits. Anything short of that 
created a situation which was clearly not in contemplation 
of either the appellant or appellee and left the contract of 
employment in the precise position in which we find it, fully 
performed by Peyser, and (because of the supervening ac¬ 
tion of the Equity Court) impossible of performance by the 
trustees. In this situation 

“w-here the other party has partly or wholly performed 
without receiving compensation, justice requires the im¬ 
position of a quasi contractual obligation on the party 
receiving such performance to pay its fair value” (Wil- ; 
liston on Contracts, Vol. 6, page 5536, Paragraph 1972). ! 

It is clear that Peyser performed his contract of employ- j 
ment fully and in every respect. The Amended Petition ! 
so declared (Amended Petition, Paragraph 11, Record page j 
5), and the Record in the actions for breach of contract fully j 
supports that contention. 
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Appellee concedes Peyser’s full performance but asserts 
that under the terms of the contract it was excused from 
payment. True it is that payment was excused, but non¬ 
payment was not performance under the contract unless the 
events which concededly justified non-payment were an¬ 
ticipated at the time Peyser was employed. If they were 
within the contemplation of the parties, or could reasonably 
be so construed from all the surrounding facts and circum¬ 
stances, then appellant’s right to compensation on a quasi 
contract is, of course, non-existent. 

“There is no doubt that it is possible for one who 
contracts to perform in whole or in part before the 
other party performs, to agree to assume the risk of 
all contingencies which may render impossible the com¬ 
plete fulfillment of the contract; and in any attempt 
by a party to recover on principles of quasi contract 
for what he has performed when full performance of 
the contract has been excused by impossibility, the pri¬ 
mary questions must be: Did the plaintiff take the risk 
of the impossibility which has occurred? Is the con¬ 
tract to be construed as providing not only that the 
plaintiff should receive pay for his performance on cer¬ 
tain contingencies , but that except for these contingen¬ 
cies he should receive no pay? * * * In the United 
States the right of recovery is general whether the 
contract is for the sale of goods or land, or the ren¬ 
dering of services, unless a contrary intention clearly 
appears.” (Williston on Contracts, vol. 6, page 5538, 
9, Paragraph 1972A.) 

The courts here and in England have uniformly adhered 
to the principle enunciated above. 

“There can be no question that a party may by an 
absolute contract bind himself or itself to perform 
things which subsequently become impossible or pay 
damages for non-performance, and such construction 
is to be put upon an unqualified undertaking where the 
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event which causes the impossibility might have been 
anticipated or guarded against in the contract, or 
where the impossibility arises from the act or default I 
of the promissor. But where the event is of such char- ! 
acter that it can not he reasonably supposed to have j 
been in contemplation of the contracting parties when j 
the contract was made they will not be held bound by \ 
general ivords which though large enough to include j 
were not used ivith reference to the possibility of the j 
particular contingency which afterward happened.” j 
( Chicago, Milwaukee & St. Paul Railway Co. v. Hoyt , j 
149 U. S. 1, 14, 15, quoted and followed in Columbus \ 
Railway & Power Co. v. Columbus, 249 U. S. 399, 411. j 

See also Stanley v. Kimball , 80 N. H. 431, 434, 5; Raynor | 
v. Goldberg, 244 N. Y. 438, 41. 

The English rule prescribes this formula: 

“In each case one must ask oneself, First, what hav-1 
ing regard to all the circumstances was the foundation | 
of the contract? Secondly, was the performance of the j 
contract prevented? Thirdly, was the event which pre- j 
vented the performance of the contract of such a char- J 
acter that it can not reasonably be said to have been j 
in the contemplation of the parties at the date of the 
contract?” ( Krell v. Henny (1903), 2 K. B. 740, 751, 2. j 
See also Bailey v. De Crespigny, L. R. 4, Q. B. 185.) 

If these tests are applied, one thing is certainly clear. 
There is nothing in the Amended Petition or in the Record 
of the prior proceedings which would even remotely sug¬ 
gest that the parties ever anticipated anything other than 
a consideration of the Lawrence offer by the Court on the 
merits. 

To suggest that they contracted for Peyser’s commission! 
on the assumption that one of the parties would captiously 
seek to destroy the very thing which the tiansaction itself | 
sought to accomplish is to state a patent absurdity. And to I 
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pyramid on this a second assumption that they anticipated 
the Court would view such an attempt as a successful chal¬ 
lenge to its jurisdiction, disqualifying it from considering 
the Lawrence offer on its merits is to impute to the parties 
a degree of omniscience beyond the ken of mere mortals. 

In the last analysis, whether the events that occurred 
were or could reasonably be considered to have been within 
the contemplation of the parties is a question of fact , which 
obviously can not lawfully be determined adversely to the 
appellant on a motion to dismiss his petition, whose express 
averments negative such possibility (Amended Petition, 
Paragraphs 10 and 11, Record page 5). 

Appellant Was Not Guilty of Laches. 

As more fully developed in appellant’s principal brief, 
pages 11-13, mere lapse of time does not per se constitute 
laches and a claim cognizable only in equity, as here, is not 
rendered stale simply because of an ensuing delay. 

“Laches not only presupposes lapse of time but the 
existence of circumstances which impute negligence or 
the absence of vigilance in the prosecution of a claim 
for equitable relief” (Johnson v. Elkins, 1 Court of 
Appeals D. C. 437, 443, Appellant’s Brief, page 12). 

In effect appellee concedes that Peyser’s claim against 
the trust estate for compensation for services rendered 
could only be asserted in the Equity Court having exclusive 
jurisdiction over the trust estate. (Appellee’s Brief, pages 
i 6-7.) It insists, however, that the lapse of time between the 
origin of the right and its assertion renders it stale and 
that the continued pursuit of what was ultimately deter¬ 
mined to be a non-existent legal remedy does not excuse 
the delay. 

The applicable rule, as enunciated in Johnson v. Elkins, 
supra, contemplates “the existence of circumstances which 
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impute negligence or the absence of vigilance in the prosecu¬ 
tion of a claim for equitable relief Thus the ultimate test 
here is an evaluation of the allegations in the Amended Peti¬ 
tion detailing the steps pursued by the appellant in his prior 
actions, to ascertain whether these allegations disclose 
either “negligence or the absence of vigilance”. (Amended 
Petition, Paragraphs 13-14, Record pages 5-8.) j 

Certainly these detailed allegations, whose truth appellee j 
necessarily concedes on its motion to dismiss, effectually 
overcome any presumption which may attach from mere 
lapse of time. If we go beyond the allegations of the 
Amended Petition and critically examine these prior ac¬ 
tions, the question of whether appellant’s claim is barred by 
laches must necessarily turn on one issue: Under all the 
circumstances was the appellant negligent in pursuing the 
non-existent remedy for breach of contract? The answer j 
to this question necessitates a critical examination of the i 
decisions in these prior cases and their application to the 
appellant in the light of accepted principles defining negli- [ 
gence in order to determine whether petitioner’s pursuit of 
these assumed remedies was founded on what could reason- | 
ably be considered substance. I 

“Negligence is the failure to do what a reasonable 
and prudent person would ordinarily have done under j 
the circumstances of the situation or doing what such 
a person under existing circumstances would not have 
done. The essence of the fault may lie in omission or 
commission. The duty is dictated and measured by ! 
the exigencies of the occasion.” (Baltimore & Potomac ! 
R. R. Co. v. Jones, 95 U. S. 506, 507.) 

First as to the opinion of this Honorable Court in Peyser \ 
v. American Security and Trust Co., 63 App. D. C. 299, 301. j 
After reviewing the facts at length, the Court declared: J 




“* * * the basis of the claim is that appellee, a 
trustee of the estate of John R. McLean, having ac- 
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cepted the offer submitted by appellant, with an agree¬ 
ment to endeavor to obtain the court’s approval failed 
to urge the court’s approval but, on the contrary, with¬ 
drew the offer because of the subsequently received 
Hearst proposal of purchase.” 

It then found that the proof adduced by appellant failed 
to establish that appellee’s acts caused the impasse attend¬ 
ant on the Lawrence offer. On the contrary, the opinion 
laid the responsibility for that fiasco squarely in the lap of 
Edward McLean. 

“Giving due effect to all that is shown above, we are 
unable to say the failure to consummate the sale re¬ 
sulted from any act of appellee * * *. It neither then 
nor later withdrew its recommendation in favor of the 
Lawrence sale, but regarding its fiduciary responsi¬ 
bility, as we think it was in duty bound to do, stated to 
the court frankly the result of its comparison of the two 
offers. But even if what it did in this respect be charac¬ 
terized in a different way, it would not help appellant 
in this case, for the reason that it was not directly or 
indirectly the cause of the collapse of the negotiations. 
The failure in that respect was the result of the act of 
McLean .” (Peyser v. American Security and Trust 

Co., 63 App. I). C. 302-3.) 

It is clear that this Court concluded that Peyser’s contract 
had been breached, but found that no wrongful act had been 
established against the American Security and Trust Co. 
The record, as reviewed by the Court, plainly disclosed a 
wholly different situation respecting its co-trustee Edward 
B. McLean. The conclusion is justified that if it had been 
possible to join both trustees in the same action in this juris¬ 
diction this Honorable Court, in the light of its expressions 
pertaining to the culpability of McLean, would have in all 
probability sustained a judgment against McLean. Cer- 
tainlv it can not be claimed that Pevser’s action was so ill- 
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founded and so wholly without merit as to support a charge 
of negligence against him for bringing it. 

At this juncture it is pertinent to direct attention to Para¬ 
graph 13A of the Amended Petition (Record page 6) which 
explains the reason for McLean’s omission as a co-defend¬ 
ant in that suit by averring his continued absence from the 
jurisdiction. 

The proceedings in Maryland against McLean personally 
are likewise barren of comfort in support of any contention 
that Peyser’s suit for breach of contract there was so wholly 
devoid of justification as to be beyond the contemplation of 
an ordinarily prudent and reasonable person. Quite the 
contrary situation appears, for in that case Peyser actually 
recovered a judgment for $87,500 , his full commission. The 
fact that the Court of Appeals reversed the judgment obvi¬ 
ously can not be construed as a circumstance tending to 
establish the negligence upon which appellee’s assertion of 
laches necessarily depends. 

The reasoning of the Court of Appeals of Maryland in 
arriving at its judgment of reversal and the grounds on 
which that judgment are laid not only serve to emphasize 
the reasonableness of Peyser’s suit against McLean but are 
illuminating in support of the present proceedings. After 
discussing the facts, the Court states the issues in this wise: 

“The main question here is whether there is legally 
sufficient evidence that the defendant, Edward B. Mc¬ 
Lean, has breached his contract as one of the trustees 
of the estate of his father to make himself liable in dam¬ 
ages to the plaintiff, Julius I. Peyser.” 

The Court concludes that although the capricious action 
of McLean was proved, it was as a matter of law ineffectual 
to accomplish the withdrawal of his consent to the sale and 
should have been disregarded by the Equity Court. As a 
consequence, the Court reasons, any claim for damages al- 
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leged to flow from such legally impotent act must necessarily 
fail. 


“ Furthermore, it is our opinion that the first Law¬ 
rence offer never was withdrawn by Edward B. McLean, 
because he did not have the power once it was formally 
submitted to the court , to ivithdraw his approval. That 
could not be done without the court’s assent. * * * 

When Edward B. McLean became a trustee, his per¬ 
sonal approval of any sale of the newspaper as required 
by his father’s will no longer became necessary. The 
father’s direction gave, first, Mr. Homer, and after¬ 
wards, the son, the right of approval of any sale to be 
made by the trustee under the will. It never contem¬ 
plated a dual character for the son, whose privilege was 
merged in the fiduciary capacity when he became trus¬ 
tee. The Court had jurisdiction of him, and once he 
assented to a sale, only the Court could release him.” 
{McLean v. Peyser , 169 Md. 1.) 

Peyser’s final action for breach of contract (No. 83072), 
concluded on April 20,1937 (Record page 7), was the imme¬ 
diate precursor to the present proceedings. On June 4, 
1937, within a few weeks after the determination of the fore¬ 
going action, appellant filed his petition “for the Determina¬ 
tion and Allowance of Compensation” in Equity 35390 (the 
equity case in which the Court retains continuing jurisdic¬ 
tion over the trust estate), which petition by leave of Court 
was succeeded by the Amended Petition upon which the 
present appeal rests. This date, June 4, 1937, does not ap¬ 
pear in the Record on appeal due to an inadvertent omission 
from the designation of the Record below, which counsel 
only discovered during the preparation of this brief. Pur¬ 
suant to Rule 75H (Rules of Civil Procedure) this omission 
is respectfully suggested to this Honorable Court with the 
request that the filing date of the “Petition for the Deter¬ 
mination and Allowance of Compensation, June 4, 1937, be 
considered as included in the Record. 
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It will be noted from tlie allegations of the Amended | 
Petition (Paragraph GB and D, Record pages 6 and 7) that | 
the action concluded on April 20, 1937, resulted from an 
unsuccessful attempt to incorporate its allegations as a ! 
second count to the declaration in the first action against 
the American Security and Trust Company. It was filed ! 
as a separate action immediately after judgment was ren- j 
dered against appellant and, of course, long prior to the j 
affirmance of that judgment by this Honorable Court. It 
likewise, of course, antedated the separate action against j 
McLean in Maryland. It sought to expand the basis for 
the claimed breach of contract from the narrow limits on 
which the original action against the American Security 
and Trust Company was laid to a broader base by assert- j 
ing in effect that anything short of a consummation of the j 
Lawrence contract constituted an actionable breach of ap- | 
pellant’s contract for commission. The reasonableness of l 
this position is emphasized by the subsequent opinion of 
the Court of Appeals of Maryland which held, as has al- j 
ready been stated, that McLean’s act, though wrongful, 
was not actionable. In those circumstances appellant can j 
hardly be charged with negligence in pursuing the action j 
then pending, to trial and judgment. In fact, any other 
course would in the circumstances have been inconsistent J 
with either good sense or good faith. 

I 

% 

Conclusion. 

I 

One final observation is pertinent. If this Honorable 
Court concludes that the issues of res judicata and laches I 
are properly raised by appellee’s motion to dismiss (for 
argument contra see appellant’s principal brief, pages 3-6), | 
it is respectfully urged, on reason and authority, that | 
neither defense is tenable nor valid here. It follows that I 
appellant is entitled, in the event of a reversal, to final! 
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judgment in his favor, with instructions directing the 
court below to ascertain and find the fair value of the serv¬ 
ices rendered the trust estate and for an appropriate order 
directing payment therefrom. All of which is respectfully 
submitted. 

Irwin Geiger, 

Attorney for Appellant, 

415 Investment Building. 
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